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April 29, 2003 APR 2 9% 2003

EX PARTE -- BY HAND FEDERAL COMMUNICATiONS COMMISEION
OFFICE OF THE secnmnv

Marlene H. Dortch, Secretary

Federal Communications Commission \
Office of the Secretary |
c/o Vistronix, Inc. 1
236 Massachusetts Avenue, N.E. |
Suite 110 i
Washington, DC 20002 w

RE: Notice of Written Ex Parte Presentation: In the Matter of Rules and Regh[lations
Implementing the Telephone Consumer Protection Act of 1991, CG Dkt No. 02-
278

Dear Ms. Dortch: .

Vector Marketing Corporation (“Vector™), by its attorneys, and pursuant to Section 1.1206(b)(1)
of the Commission’s Rules, 47 C.F.R. §1.1206(b)(1), hereby submits the attached written ex parte
presentation in the above-captioned proceeding. The attached was sent yesterday, April 28, 2003, to
Richard Smith, Acting Division Chief, Policy Division, Consumer and Governmental Affairs Bureau
(“CGB”), in furtherance of an earlier discussion between the undersigned, Mr. Smith, and Margaret
Egler, Depuity Bureau Chief, CGB, concerning points raised in Vector’s Comments and Reply
Comments.

{

! LONDON
| NEW YORK
. ) o LOS ANGELES
1 See Vector Marketing Corporation, Notice of Oral Ex Parte Presentation in CG Docket No. | sanrrancisco
02-278, “Rules and Regulations Implementing the Telephone Consumer Protectzon S Ton D
Act of 1991, Feb. 24, 2003. ‘ PITTSBURGH
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If you have any questions regarding this correspondence, please do not hesitate t& éontact us.
1

i
I
I

Respectfully submitted,

Vector etmg Corporation

By W/f

Judith L. Harris

James Philip Schulz j
REED SMITH, LLP i
1301 K Street, NW — Suite 1100, East Tower
Washington, DC 20005

(202) 414-9200
(202) 414-9299 (fax)

Its Attorneys

cc: Margaret Egler
Richard Smith
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Reedsmlth James P. Schulz * 202.414.9234 « jschulz@reedsmith.com

April 28, 2003

- VIA E-MAIL

Richard Smith

Acting Division Chief

Policy Division -

Consumer and Governmental Affairs Bureau
Federal Communications Commission
Room A660

445 12th Street, SW

Washington, DC 20554

RE: Proposed language for exemption in CG Dkt. No. 02-278

Dear Richard: ‘ * L

As promised, attached is proposed language for an exemption for small direct sellers like
Vector/Cutco from the FCC’s requirements regarding do-not-call lists, which we would like you to
consider as you review the FCC’s rules pursuant to the Telephone Consumer Protection Act of 1991
(“TCPA”). We are also including a courtesy copy of the supplemental comments we are filing on behalf
?lf \lf{ector/ Cutco in response to the Further Notice of Proposed Rulemaking in the above-captioned

ocket.

As we discussed during our earlier meeting, the language tracks the stated enforcement
intentions of the FTC, as reflected in a letter sent from the FTC to Rep. Amo Houghton, a copy of which
is attached for your convenience. We expect these enforcement intentions to be incorporated into the
FTC’%- forthcoming Compliance Guide.

If you would like to discuss this with us further, we would be happy to meet with you at your
eonvenience.

Sincere regards,

N ‘ //Judith L. Harris | Lonoon

g NEW YORK
//Tames Philip Schulz LOS ANGELES
SAN FRANCISCO
WASHINGTON, D.C.
REED SMITH, LLP PHILADELPHIA
PITTSBURGH

. ] OAKLAND
For: Vector Marketing Corporation PRINCETON
FALLS CHURCH
B v WILMINGTON

! NEWARK
COVENTRY, UK.

; ’ 1801 K Street, l]{l.W, CENTURY CITY

o ' Suite 1100 - East Tawer | RICHMOND

K ‘ Washington, DC. 20005-3378 | HARRISBURG

v . R : . 202.414.9200 LEESBURG

Y . L : Fax 202.414.9099 WESTLAKE VILLAGE

reedsmith.com
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ATTACHMENT

Written Ex Parte Presentation: In the Matter of Rules and Regulations Impleménting the
Telephone Consumer Protection Act of 1991, CG Dkt. No. 02-278

PROPOSED LANGUAGE FOR FCC EXEMPTION

Assuming the FCC will maintain the basic structure of the existing TCPA rules,
but add, delete or change provisions depending on specific inputs from the rulemaking process,
Veector respectfully requests that the Commission consider the following in formulating an
exemption for small direct sellers that is in keeping with the stated enforcement intentions of the
FTC: :

At current 47 C.F.R. §64.1200(f)(3) (definition of telephone solicitation), insert
the language in beld:

(® As used in this section:

& ok ok

(3) The term#elephone solicitation means the initiation of a telephone call or message for the
purposg of enpouraging the purchase or rental of, or investment in, property, goods, or services,
whioh is transmitted to any peérson, but such term does not include a call or message:

(1) To any person with that person’s prior express invitation or permission;
* (ii) To any person with whom the caller has an established business relaﬁonship;

(iii) By or on‘behalf of a tax-exempt nonprofit organization; or

(iv)'By an individual direct seller who calls no more than 20 personal
referrals per day.

(4) The term.established business relationship means a ptior existing relationship formed by a

volutitaty two—way commumeatwn between a person or entity and aresidential subscriber with or
Wathout ah e)iohange of ocmsi’deﬁatl.@n on, the basis-of an inquiry, application, purchase or

REH5S 2008 Rl A
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transaction by the residential subscriber regarding products or services offered by such person or
entity, which relationship has not been previously terminated by either party.

- (5) The term direct seller means an individwal who does not complete the sale of goods or

services, and does not require payment or authorization of payment for such goods or
services, until after the seller has actually made a complete face-to-face sales presentation.

(6) The term personal referrals means those individuals who are either known personally to

the direct seller or who are referred to the direct seller by someone personally known to the
referring source. 5
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Before the
Federal Commumcatlons Commission

Washington, BC 20554

In the Matter of

Rules and Regulations Implementing the CG Docket No. 02-278 . *

Telephone Consurier Protection Act of 1991

Supplemental Comrients of Vector Marketing Corporation in Response to the
‘Commission’s Further Notice of Proposed Rulemaking

Vector Marketing Corporation (“Vector”), by its attorneys, hereby submits its

' Sﬁppﬂementa% Cominmients in the above-captioned proceeding, specifically to respond to the

Commission’s request for.comment on how the FCC can “maximize consistency with the FTC’s
orhmis sy

i ‘ s
k

riite:”!

Veeter is the U.S. marketing arm of Cutco Cutlery Corporation (“CUTCO”) a

Vs

m% facﬁlltep@f fine cutlety products employing approximately 675 Steelworkers in Olean New

Y@Ik Vieototmarkets- CUTCO cutlery through a sales force of college-age students who sell

OTU TC@ knives as looal independent sales contractors. As more fully described in Vector S

"lmﬁtial Commients and Reply Comments in this proceeding, the students who make up Vector’s

Sﬂe‘éi,fonce ate “direct selfers” — i.e., they do not sell CUTCO knives over the phone, b‘d,:t make

! *See Rrules and Regulqtzons Implementzng the Telephone Consumer Protection Act of 1991,

_,\4

A Eﬁ‘r‘ﬁh‘er Né‘tice o“fPro osed Rulemakmg, CG Dkt. No. 02-278, FCC 03-62, 6, rel. Mar.
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i 2?3236‘0'3' eso SJPASACHULZ




s
Thoh
E

T pein s T

NN
-

s - N
. “t - W o
. . - Cetate
. W, . v .

face-to-face sales presentations in potential Gustomers’ Homes. Thus, like other direct sellers,

such as those who sell Shaklee or Avon products, these students’ “business” use of thei#
;

telephones is limited to a few phone calls per day to friends, family members, and to é»&'her people

- to whom they have been personally referred.

Such direct sellers are simply not part of the problem created by the emérgence
and phenomenal growth of the telemarketing industry that the Commission and the Fei:cieral Trade
Commission are seeking to address through their respective rulemaking proceedings.

Accordingly, in its initial Comments in this proceeding, Vector urged fhe
Commission to create a safe harbor or de minimus-use exemption from any requirements
pertaining to do-not-call lists for small direct sellers like Vector, whose representative%s: make no
more than 20 calls per day to friends, family members, and others to whom they have 'b‘jeen
personally referred, for the purpose of setting up face-to-face appointments.? 3

Subsequent to Vector’s initial filing, the Federal Trade Commissjon (“FTC”)
released its amended Telemarketiﬂg Sales Rule (“TSR”),’ which modified a broad “fatlcp;to-face
exemption” that had.been present in the original TSR, and which had (prior to t‘he amendment)
gém;@ﬂetely exempted compafies like Vector from the TSR.* The FTC explained its action in a
l’éf’ﬁﬁ“e‘f;ﬁﬁ'gm FTC Se(;retary Denald S. Clark to Congressman Amo Houghton (R-NY).SI In its

Y S e ~ -
T

> See VeetoxMaﬂféﬁmg G@rg@ra’aon, Rules and Regulations Implementing the Telephone
ConsumertP?oteatzon.Act of 1991, Comments, Dec. 9, 2002 (“Comments™).

3 See Telem@'rketmg; Sales Rule Final Rule, Federal Trade Commission, 68 Fed. Reg.
© 4580 {7an: %9; 2@03)

¢ 16 C.F.R. §310. 6(c)

« :Letten‘:ﬁrom Donald 8. Glak . Sectetary of the Federal Trade Commission, to the Hohorable

N ) 'T;‘ Ame i oughtoil date lifan. 15,2003 (appenided hereto as “Attachment 17).

s
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letter, the FTC stated that its forthcoming Conipliaricé Guide for businesses would clarify that
small direct sellers such as Cutco/V ector likely would not be impacted by the “do-not:-qall”
provisions of the amended rule, and further stated that the Guide would “advise that individuals
calling small numbers of personal referrals out of their own homes will not be taréeted for law
enforcement action by the FTC staff.’”

The FCC invited comments on the FTC’s amended TSR, as it relates tc:) the instant
proceeding, and extended the'ﬁling date for Reply Comments to permit sufficient timé for
interested members of the public to prepare such comments.” In response, Vector filed ‘Reply
Comments advising the Commission of the stated enforcement intentions of the FTC and
reitetating its request for a specific exemption in the FCC’s amended rules.® Vector’s
representatives also met personally with Commission staff to discuss such an exempti:oﬁ in the
context of developments at the FTC.?

A short time afier the meeting with FCC staff, the Do-Not-Call Act Wals signed

intolaw." The Do-Not-Call Act requires the FCC, among other things, to “consult and

§ Id.at 2.

7 See Copsuriver And Goverr] 7nental Affairs Bureau Announces An Extension Of Time To File
Reply:Comments On The Telephone Consumer Protection Act (TCP4) Rules, Public
Notisg, DA No. 02-3554, Dkt. No. 02-278, rel. Dec. 20, 2002.

8! See Vectof“Marketing Corjjoration, Rules and Regulations Implementing the Telephone
Consumer Protectiori Act of 1991, Reply Comments, Jan. 31, 2003 (“Reply Comments”).

? See Vector Marketing Corperation, Notice of Oral Ex Parte Presentation in CG Docket No. 02-

278, “Riles.and-Regulations.Implementing the Telephone Consumer Protection Act of
1991,” Feb. 24, 2003,

bt D@ -Not-Cgll Iniplementation Act, Pub. L. No. 108-10, 177 Stat. 557 (2003) (“Do Not—Call
' Aot”)



coordinate with the [FTC] to maximize consistency with the rule promulgated by the FTC in

2002.7"

Tn response to the mandate of the Do-Not-Call Act, Vector has recomnl’xended to
the Commission Staff specific language for an exemption from the FCC’s amended rule. The
language tracks closely the stated enforcement intentions of the FTC with respect to the do-not-
call provisions of the amended TSR." Specifically, the suggested language would exelﬁpt from
the FCC’s do-not-call requirements an “individual direct seller who calls no more than"ZO
personal referrals per day.”” The language also provides definitions for the terms “dﬁect seller”
and “personal referrals.” | '

Vector believes tha"lc the FCC, by creating a specific exemption from tI;eE:“do not
call” provisions of its rule for small direct sellers like Vector/Cutco, will indeed prorr;uigate a
rule that is fully consistent with the exemptions found in the FTC’s rule," as interprefed by the
FTC’s letter to Rep. Houghton. Such an exemption would also help to narrowlsl tailor the FCC’s

amended rule by addressing only those callers and calls that violate the privacy interests that the

' gevemment is seeking to protect, and excluding those entities and calls that are not part of the

v 4

probilem thereby sﬁrengﬁhenmg the amended rule against possible Constitutional challenges
Cdiersely, an FCC rule that does not exempt small direct sellers 11ke

Veetor/Cutco from its sweep swould be inconsistent on its face with the stated enforcement

" Further Notice at 1.

 See Vector Marketing Corporation, Notice of Written Ex Parte Presentation in CG Docket No.

02-278, “R«uﬁes and R’egulaz;zons Implementing the Telephone Consumer Protection Act of
1 99] * Aprﬂ 282003, °

' L,Bﬂlﬂvne @‘6_1’:@ ) ief,t;e text.of the p;‘r‘opose;d lan; .'_axge is appended hereto as Attachment 2.
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intentions of the FTC, and, consequently, also would be inconsistent with the statutory mandate
of the Do-Not-Call Act.
Accordingly, Vector urges the Commission to exempt from the do-not-call

prow}isions of its rule small direct sellers who make no more than 20 calls per day to thelr friends,

family or others to which they have been personally referred.

Respectfully submitted,
Vector Marketlng o oratlon

Judith L. Harris o
James Philip Schulz N
REED SMITH, LLP »
1301 K Street, NW :
Suite 1100 — East Tower
Washington, DC 20005

(202) 414-9200

(202) 414-9299 (fax)

Its attorneys

G’@pﬁmmed figm. prekus page
B s’ee 16 ch R. §310.6(c).
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